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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California 8ervice Center, and 1s now before the
Agsociate Cormissgioner for Examinations on appeal. The appeal
will be dismigsed.

The petiticoner ig described as a tour agency. The petiticner
geeks to employ the beneficiary temporarily in the United States
in the capacity of a manager or executive, namely as its general
manager. The director determined that the petitioner had not
established that the beneficiary would be employed primarily in a
gualifying managerial or executive capacity.

On appeal, coungel presents a brief.

It is noted that the record containg a properly signed Form G-28,
Notice of Entry of Appearance as Attorney or Representative,
dated January 5, 2000, A second Form G-28 submitted with the
appeal i1s dated September 15, 2001; however, the second form is
gsigned by a new representative and the beneficiary, and is not
gigned by the petitioner's representative, as Iindicated in the
initial petition's submigsion.

8§ C.F.R. 2982.4 states, in pertinent part:

During proceedings before the Service, substituticn may
be permitted upon the written withdrawal of the
attorney  or representative cf record, or upon
notification of the new attorney cor representative,

No written withdrawal of the firgt attorney is included in the
record.

Further, & C.F.R. 103.3{a}) {1} (4

[

L} (B) states, in pertinent part:

Meaning of affected party. For purposes of . this
gsecticn and sections 103.4 and 103.5 of this part,
affecred party {(in addition to the Service) means the
parson or entity with legal standing in a proceeding.
It deoeg net include the bensficlary of & visga petition.
An affected party may be represented by an attorney or
representative in accordance with part 292 of this

chapter.
8 C.F.R. 103.3(a) {2} (1) states, in pertinent part: "The affected
party shall file an appeal on Form I-2%90B.°7 8 C.F.R.

103.3(a) (2) (v) states:

Improperly filed appeal-- (A} Appeal filed by person or
entity not entitled to file it--(1) Rejection without
refund of filing fee. An appeal filed by a pergon or
entity not entitled to £file 1t must be rejected ag
improperly filed. In such a case, any filing fee the
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Service has accepted will not be refunded.
8 C.F.R. 103.2(a) (3) states, in pertinent part:

An applicant or petitioner may be represented by an
attorney in the United States...A beneficliary of a
petition is rnot a recognized party 1in  such a
proceeding...Where a notice o©f representation 1s
gsubmitted that is not properly signed, the application
or petition will be processed as if the notice had not
been submitted.

The appeal has not been filed by the petitioner, nor by any
entity with legal standing in the proceeding, but rather, by
counsel for the beneficiary. Therefore, the appeal has not been
properly filed. However, in the interegt of due process, the
matter will be reviewed on certification purguant to 8 C.F.R.
103.4. The initial Form G-28 is the only appropriately filed
Form G-28, and will be recognized asg such.

To establish L-1 eligibility under Section 101 (a) (15) (L} of the
Immigration and Nationality Act (the Act), 8 U.8.C,
S 1101 {a) (15) (L), the petitioner must demonstrate  that  the
beneficiary, within three years preceding his or her application
for admiggion intc the United States, has been employed abroad
continuously for one year by a firm or corporation or other legal
entity or parent, branch, affiliate, or subsidiary therecf, and
geeks Lo enter the United Stateg temporarily to continue to render
his or her services to a branch of the same employer or a parent,
affiliate, or agubsidiary thereol, in & capacity that is
managerial, executive, or inveolves specialized knowledge.

8 C.F.R. 214.2(1)(3) states that an individual petition filed on
Form I-12% ghall be accompanied by:

(i) Evidence that the petitioner and the organization
which employved or will employ the alien are qualifying
organizationg as defined in paracraph (1) (1) (ii) (@) of
this gecticn.

(i1} Evidence that the alien will be emploved in an
executive, managerial, or gpecialized knowledge
capacity, includin a detailed desgcription o¢f the
gervices to be performed.

(111) Evidence that the allen has at least one
continucus year of full-time employment abroad with a
gualifying organization within the Lhree years

preceding the filing of the petition.

(iv} Evidence that the alien's prior year of employment
abroad was in & position that was managerial,
executive, or invelved gpecialized knowledge and that
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the alien's prior education, training, and employment
gualifies him/her to perform the intended services in
the United Stateg; however, the work 1in the United
States need not be the =same work which the alien
paerformed abroad.

The issue in this proceeding 1s whether the beneficiary will be
employved in a primarily managerial or executive capacity.

Section 10I{a) (44)(A) of the Act, 8 U.S8.C. 1101{a)(44) (A},
provides:

"Managerial capacity?® means an assignment within an
organization in which the employee primarily-

1. manages the organization, or a department,
gubdivigion, function, o¢r component of the
organlzation;

ii. supervises and controls the work of other
Supervigory, professional, or managerial
employees, or manages an eggential function
within the organization, or a department or
gubdivigion of the organization;

iii. - L1f another employes or other emplovees
are directly supervised, has the authority to
hire and fire or recommend those as well asg
other pergonnel actions (guch ag promotion
and leave authorizationy, or 1if no other
arplovee 1e directly supervised, functions at
a senior level within the organizational
nierarchy or with respect to the function
managed; and

iv. exercises discretion over the day-to-day
operations of the activity or function for
which the employee Thasg authority. A
first-line supervigor is not considered to be
actin in a managerial capacity merely by
virtue of the supervisor’s superviscry duties
uniegs the employeeg supervised are
professional.

Section 101{a) (44) (B) of the Act, g8 U.5.C. 1101 (a) {44) (B),
provides:

"Executive capacity® means an assignment within an
organization in which the emplovee primarily-

i. directs the management of the organization
or & major component or function of the
organization;
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ii. establishes the goals and policies of the
organization, component, or function;

1ii. exercises wide latitude in discretionary

decigion-making; and

iv. recelves only general supervision oY
directicon from higher level executives, the
board of directors, or gtockholders of the
organization,

The Form I1-12%, Petition for a Nonimmigrant Worker, was filed on

January 22, 2001. The petition indicates that the petitioner has
beann in buginess since 1594, and that it plans to pay the
beneficiary a salary of §48,000.00 per vyear. The record also

indicates that: the beneficiary (and spouse) had previously been
in L-1 status from December 1, 1%%7 through April 15, 2400; the

eneficiary last entered the United States at Agana, Guam, as an
-1 on April 1, 2000; and, the beneficiary 1g currently in B-2
tourist status. The petitioner indicates that the beneficiary
has bheen the owner and manager of a restaurant business in Korea
gince 18%3. The petitioner alsc indicates that the beneficiary
ig to manage and direct tour agency operations in Guam, and that
the beneficiary 1g the scle proprietor of the forelign entity in
Korea and the majority owner of the petitioner.

The petitioner states that the Dbeneficiary purchased the
controlling interest in the petiticner in 18%5 and obtained L-1A
non-immigrant status In 158%7. The petitioner states that the
bereficiary decided not to renew the petition at the time of its
expiration because he wanted to c¢oncentrate his efforts on his
Korean  business enterprisge. The petitioner subsequently
determined that he must again turn his attention to the Guam
entity and decided to file another L-1A petition. The petitioner
states that the beneficiary is currently in Guam in B-2 tourist
gtatus and desires To change status without departure from Guam,
neting that the beneficiary was Inadvertently admitted as a
vigsitor for pleasure rather than as a B-1 visitor for business.
It 1s noted that the beneficiary's last L-1A visa expiration date
was on April 15, 2000, and that the ingtant petition was filed on
danuary 22, 2001.

Included in the record 1s a "Certificate of Business Report”
dated July 20, 1%9s, for the foreign entity, indicating gross
income as 16 million Korean won for the year ending on June 30,
2000, The petiticner provides no indication of the currency
exchange rate at the time the gtatement was compiled. A Profit
and Loss Statement for the foreign entity for the vear endin
June 30, 2000, also 18 included in the record.

The petitioner states that the United States company grossed over
$82,000.00 in sales in 1999, and that it holds over $46,000.00 in
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total assetg. The petitioner also states that 1t employs two
individuals.

A 1959 Internal Revenue Service (IR8) Form 1120, U.S. Corporation

Income Tax Return, indicates that the petiticoner earned
$82,388.C0 in gross income, with $6,600.00 paid Iin wages and
galaries and no compensation pald to any officers. Net income

after deductions is reported asg §7,878.00, with $22,000.00
indicated as paid in commissions.

The petiticner alsc hag included a Department of Revenue and
Taxation, Emplover Quarterly State Wage Report, for the quarters
ending September 30, 2000, December 31, 2000, and March 31, 2001,
indicating that 1t emploved two individuals during these
guarters. The petitiocner states that the company is small and
currently only emrploys two individuals, and that:

irect control and
The company 18 a

o -

management of
tourist agency, catering primar
i ' from Korea referred by

in Korea, an entity that
in  August 2000 to augment the U.S.
COmpany, . . . In hig managerial capacity, will

establish the policies which govern operations,
maintain financial contrel, and hire and fire emplovees
as buginess needs dictate. will overges,
- direct, and contrel the activites [sic] of the company;
therefore, he 18 a personnel manager, as well asg
overseeing the essential function of the company and
its end preduct, which is to provide guality gerviceg
to cugtomerg in the arrancgement of tour packages, food,
lodging, sichtseeing, and shopping, to ingure the
enjoyment o©f thelr wvisit to Guam, and enhance the
profitability of the company...

[(While the petitioner] mavy, from time to time, assist
in the operaticonal aspects of the buginegs, hisg primary
regponsibility, as majority owner and sgenior maenager,
te which his time and energleg are ubstantially
devotes [sicl, 1s to formulate policy and plans to
develop and control operations governing the purpose of
the husinesgs, which isg to provide efficient,
comprehengive services to customersg, and to engure the
growth and prosperity of the company.

Here, the petitioner states that the beneficiary's previous L-1
visa status was not renewed because the Korean tourist trade to
Guanm wag poor due to the effect ¢of the Korean Ailrlines crasgh in
August 1987. The petitioner states that since that time there
have been no Xorean Airlineg flights to Cuam, vet the tourist
trade has recently increased. In addition, the petitioner states
that the Korean airline plang to expand its route again to CGuam.
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Simply going on recerd without supporting documentary evidence 1s
not sufficient for the purposge of meeting the burden of preoof in
thege proceedings. Matter of Treasure Craft of California, 14 I&N
Dec. 1%0 (Reg. Comm. 1872).

The petitioner states:

In view of intends to
revitalize take advantage of
this growing trend. the business grows, staffing
levels will increase.

...As the senior manacer, NGB 1. Jizect and
control the activities of the twoe current employees,

whose dutiles are Lo meet and greet arriving tourists,
function as van drivers, conduct scheduled tours, and
see to their welfare during their stay in Guam. He
will also be involved in promotional activities to
further the growth of the buginess.

Algo included in the record is a business license issued teo the
petitioner on OCctober 4, 2000, to operate a tour service. No
explanation of the petiticoner’s apparent lack of licensure or its
ablility to conduct buginegg from 19%4 through 2000, or during the
time of the beneficiary's initial L-1A petition. approval, 1is
included in the record.

Cn appeal, new coungel raises the iggue that an Asian economic
crigig in late 1957 impacted upon Guam's tourist industry, since
many of the tourists to Guam are from Japan and Korea. Counsel
adds that hundreds of tour companies ceased operations due to
this economic slump, but that the petitioner was one of only five
Korean tour companies that survived. Counsel states:

Understandably, the_ income and number

cof employees during this period mirrored that of whole
teurism industry of Guam. Everyone cubt costs, laid off
people, and whatever elge was necessary to Keep the
buginess going.

Counsel states that during this recession, the petiticner
employed only two other people, but maintained the beneficiary in
a managerial position during this entire time. Counsel also
states that tour agencies on the island of Guam operate in a
“different” manner, and that the sarnings statements for the two
employees are not an accurate reflection of the actual income
that they earned, given that the majority of tour guides in Guam
receive no wages from their empleyers, but derive most of their
income from commissions. Coungel states that the businesses that
derive the income from the tourists pay the tour guides a direct
commigslion. These guides then take their agreed-upon commission
and provide the rest of their income to the agency that employs
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thenm. Counsel asserts that an experienced guilde can earn an
income of $5,000 to 810,000 per month as independent contractors.
Counsel also asserts that those who do receive salaries are
considered to be supervisors and are responsible for "front-line®
duties. Counsel states that the petitioner, therefore, is not in
direct contact with the tourists, and in fact:

...the tourist industry protocol does not allow the
manager or owner of the tour companies from [sic]
dealing with tourists directly because that would be
impinging on tour gulde's territory.

Coungel states that the beneficlary performs the "...essential
managerial duties necessary to maintain a close working
relationship with affiliated tour agencieg in Korea and major
vendors in Guam.® Counsel also gtates that there has been an
upsurge in tourist travel gince 1999, and that involvement in the
Internet also hag increased the petitioneris business. Coungel
adds that the resumption of travel by Korean Airlines to Guam
also will ald in the petitioner's growth. Counsel reiterates
that the beneficiary is functioning in a managerial capacity, and
ig too busy to do anything else, with the gsalaried employees and
guides handling the day-to-day operations. No evidence of these
asgertions of counsel 1s included in the record. The assertions
of counsel do not constitubte evidence. Matter of Laureano, 1% I&N
Dec. 1, 3 {(BIA 1883); Matter of Obhaigbena, 19 I1&N Dec. 533, 534

{BIA 1888} ; Matter ¢of Ramirez-Sanchez, 17 I&N Dec. 503, 508 (BIA
12907} .

tour agent addendum® betwesn
Heve  the Densflclary is
However,

listed as the president
relationship between the petiticner and any
hag besen egtablighed. Alao included in the record
dated July 16, 2001, from the Onward Beach Resort to

ﬁoffering campalgn package rateg for the period of July 20,
2001 through December 20, 2001. Another letter dated April 18,
2001, from the Guam Reef Hotel, also offers special rates to Palm
Palm Tourg for the geason of May to December 2001. Other latters
frem five additional hotels offer room rates for various dates in
2001. These letters all appear to be standard seasonal offerings

from hetels Lo tour agencies.

Cther documentation contained in the record 1s in a foreign
language with no certified translation into the English language
provided. 8 C.F.R. 103.2(b)(3) =states that an document
containing  foreign language submitted to the Service ghall be
accompanied by a full English language translation which the
translator has certified as complete and accurate, and by the
translator's certification that he or she ia competent to
tranglate from the foreign language into English.

On appeal, counsel also has submitted the petitioner's 2000
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Internal Revenue Serviece (IRS) Form 1120, U.8. Corporation Income
Tax Return, dated September 16, 2001, indicating $152,483.00 in
total grogs income, with §33,000.00 paid in wages and salaries,
and no compensation paid to officers. Alsc included in the
record on appeel, i1s a copy ¢f the petiticner's Quarterly State
Wage Report for the period ending June 30, 2001, indicating a
total of sgix employees, including the beneficiary. Each employee
earned  $3,000.00 during this guarter, with the beneficiary
earning $6,000.00.

Thig documentation was not in existence at the time the petition
was filed on January 22, 2001. A petitioner muat egtablish
eligibility at the time of filing; & petition cannot be approved
at a fubture date after the petitioner becomes eligible under a new
set of facts. Matter of Katiagbak, 14 I&N Dec. 45, 4% {(Comm. 1%71).

The petitioner has provided insufficient evidence to demonstrate
that the beneficiary's duties will be primarily managerial oxr
exacutive in nature., A manager or execubive may manage or direct
the management of a function of an organization. However, 1t must
be c¢learly demenstrated that the function 1s not directly

performed by the manager or executive. The petitioner has not
egtablighed that the beneficiary functions at a senicr level
within an organizational hierarchy. The petitioner has not

S demonstrated that the beneficiary menages or directs the
management of a department, gubdivision, function, or component of
the organization. The petitioner hag not established that the
beneficiary will manage a subordinate staff of professional,
managerial or gupervisory personnel who will relieve him from
performing the services of the corporaticn. The evidence in the
record does not demonstrate that the beneficiary has been emploved
abreoad or will be involved in something other than performing the
day-to-day functions and operational activities of the company.
Upcn review, 1t cannot be found that the beneficiary will be
employed 1in the United States in a qualifying managerial or
executive capacity. For this reason, the petition may not be
approved.

Beyvond the decision of the director, the record £fails to
establish that a qualifying relationship exists between the United
States entity and the foreign entity. There also is insufficient
evidence 1in the record to establish that the foreign entity
continues to be engaged in the regular, systematic, and continuous
provigion of goods and/or services pursuant to 8 C.F.R.
214.2(1) (1) (11) (H) .

Wnile the petitioner  indicates that this 1is a subsidiary
relationship, the record reflects a zepresentation most closely
resembling that of an affiliate relationship. The petiticner
agserts thal the beneficiary owns and controls both the foreign
and the United States entities, and that thege entities are both
doing business. The petitioner algso states that the beneficiary
establisghed a travel agency in Kerea in August 2000, to work with
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the petitioner's business in Guam, and that the beneficiary owns
25 percent of the new business.

Included in the record is a tranglated "Certificate of Business
Regisgtration® dated February 1, 1883, for a restaurant business
namad [the foreign entityl]. The record
also includes an "Incorporation Certificate® dated September 27,
1884, from the Government of Guam, indicating the petitioner’s
incorporaticn ag The Articles of
Incorporation dated September 23, 19%4, indicate the petiticner's
authorized capital as $100,000.00, with 10,000 shares of stock to
be issued. First directors of the corporation are listed as Hyon
Su Shin and 8hin Dok Chang, each with 1,500 shares of stock, and
Mi Hye Koo, with 10 shares. A record of a special meeting of ths
Board of Directors and Shareholders, indicates that 2,700 ghares
were transferred to the beneficlary on May 15, 1895, with 1,500
shares transferred from cone of the ghareholders and another 1,200
from the other. Both ¢f these gtockholders algo resgigned from
the corporation on that date. At that time, the beneficiary was
elected as the President, Secretary, and Directer of the
petiticoner. A Chong Son Yi received the other 300 shares of the
initial stock ilssuance. No additional explanation of the
remaining 6,880 shares of stock is offered.

It i1s noted that on the 1882 IRS TForm 1120, Schedule J
attachment, the petitioner indicates that at no time during the
tax vear that any one foreign person owned, directly or
indirectly, at least 25% of {(a) the total voting power of all
clagses of stock of the corporation entitled to vete, or (b) the
total value of all classes of sgtock of the corporation.

Ot appeal, the petitioneris 2000 IRS tax document, Schedule J,
Tax Computation, alsc indicates conflicting ownership of the
petitioner. This document also indicates that no foreign person
“owned 25 percent or more of the business, that no one individual
owned, directly, or indirectly, 50 per cent or more of the
company's voting stock, nor that the business is a subsidiary.

In a reguest for additicnal evidence, the director had reguested
documentation te indicate actual purchase of the petitioner's
gtock and stock certificates, The director also had reguested
documentation that would more clearly delineate the dutieg of the
beneficiary and responsibilities of the posicion for the
petitioner, an accountability of time spent in each duty listed,
and an organizational chart of the petitioner.

Almest none of this documentation was submitted. In response,
the petitioner submitted an additional copy of its special
meeting minutes and two notes of receipt from the sellers of the
stock. The petitioner algo agubmitted a copy of the stock
certificates for the gale of stock directly to the beneficiary,
and not to a foreign entity. This stock certificate is dated May
1, 1885, and numbered "No. 19 for 2,700 shares. No explanation
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has been furnighed to indicate how the stocks could have been
renumbered to begin with stock issue "No. 17 again, although at
least three different shareholders owned stock prior to this
transaction with the beneficiary. Tt 1is noted that the other two
certificates for the issue of the 300 and 10 other cutstanding
shares of sgtock alsgo are dated May 1, 1855, and are numbered "2F
and "3," even though the record indicates that the gtock ilssue
for the 10 shares occurred in 133%4.

Thege digcrepancies call into guestion the petitiocner's ability to
document the regquirements under the statute and regulations.
Doubt cast on any aspect of the evidence as submitted may lead to
a reevaluation of the reliability and sufficiency of the remathng
evidence offered in support of the visa petition. Further, it ig
incunbent on the petitioner to reseolve any inconsistencies in the
record by independent cobjective evidence. Any attempts to explain
or reconcile such incongistencies, absent competent obljective
evidence pointing to where the truth lies, will not suffice.
Matter of He, 19 I&N Dec. 582. {(Comm. 1388).

The petitioner states:

_also paid an additional $23 thousand to
purchase the equipment of the existing company, for a
total invegtment of 350 thousand.. was and is
currently the scle proprietor of a restaurant business
in Korea. dh tates that he brought the funds,
genaerated from hisg Korean . to Guam for the
purchase of in the form of
travelers checks, He sgtates he did not retain copies
of those checks ag he maw no need to do so at that
time, The evidence on hand, then of his ownerghip of
are the documents noted. Also
stock certificates of the current
hag held the controlling
since 1895,

attached are the
stockholders.

interest in

No other evidence of the transactions regarding the purchase of
the petitioner ig included in the record. Proof of ownership of
the foreign entity 1is presented through statements and partial
documentation only.

In additicn, the petitioner states:

.- as employed abroad for more than one of
the three years preceding his initial grant of L-1A
status, 1n a managerial capacity, and will, upon
approval of this application, resume a managerial role
with the U.8. subsidiary of his Korean business.

However, this ig & new petition, and the following determinations
can be made:



Page 12 WAQC 01 084 52402

(1) the petition wag filed on January 22, 2001, less than one
vear after the Dbeneficiary's last L-1A petition
expiration date;

(2} the record indicatesgs that the beneficiary wag absent from
the United States for [at most] less than six months
{£frcm the date of expiration of his L-1 visa on April 15,
2000 teo the date of hig admisgsion asg a B-2 on October 8,
2000} ; and .

(3) the bkeneficlary was in L-1A gtatus {from December 1937
through April 15, 2000.

Thig precludes a finding that the beneficiary was emplcoyed abroad
for at least one continuous year of full-time employment with a
gualifying crganization within the three vears preceding the
filing date of the instant petition, as reguired under 8§ C.F.R,
214.2(1) (3)(i11). As the appeal will be dismissed on the grounds
digcussed, these issues need not be examined further.

In visa petition proceedings, the burden of proof remaing entirely
with the petitioner. Section 2%1 ¢f the Act, 8 U.S5.C. 1361. Here
that burden has not been met. Accordingly, the appeal will be
dismissed.

ORDER: The appeal 1g digmissed.



